
Does the force majeure or hardship clause expressly 
refer to: epidemic, pandemic, or contagious disease?
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The analysis below sets out the relevant considerations from a French law perspective

A. Force Majeure Event
Is it possible to argue (based on the 
factual background) that performance 
of the contract has been rendered 
impossible due to an exterior and 
irresistible event which was 
unforeseeable by the parties when 
theyenteredintothecontract?
 Force majeure will not override 

contractual terms or apply if events 
were foreseeable at the time of 
the contract (so consider the date 
the contract was entered and the 
state of COVID-19 at that point).

 Force majeure will not be 
irresistible if performance remains 
possible (even at additional costs) 
or if remediation measures (even 
complex) can be considered. It 
could be easier for a party to rely 
on a government decision (e.g., 
cancellation of an event, site 
closure) justified by COVID-19 to 
establish the existence of an 
irresistible event than 
abstractedly on COVID-19.

 If performance of an obligation is 
impossible due to a force 
majeure event, the obligation at 
stake will be either suspended (if 
the force majeure event is 
temporary) or terminated (if the 
force majeure event is permanent). 
Consider whether this is a 
desirable outcome before relying
onthisdoctrine.

B. Hardship (only available for 
agreement concluded as of 
1 October 2016)
Is it possible to argue (based on the 
factual background) that performance 
of the contract has been rendered 
extremely expensive — for a party 
which has not acknowledged such risk 
— due to a change in circumstances
which was unforeseeable by the 
parties when theyenteredintothe
contract?
 Hardship will not be available if the 

parties have excluded the 
application of this doctrine in their
agreement. In addition, hardship is
not applicable for obligations 
resulting from certain transactions 
on securities and financial
agreements.

 Hardship only allows the party that 
is incurring the costs to ask the 
other to enter into renegotiations.

 If the renegotiations fail or if the 
other party refuses to renegotiate 
the agreement, the judge will have 
the power to revise the agreement 
at the request of one of the parties.

 Performance of the agreement 
must continue during the 
renegotiations.      

Does it refer to a 
government 
intervention / 
changes in 
government policy?

Consider the facts 
being relied upon 
to engage such 
wording

Is there any 
application or 
“catch-all” wording 
which might assist?

Consider the facts 
being relied upon to 
engage such 
wording

Consider the following practicalities if 
relying on a force majeure or hardship 
clause:
 What notices have to be given to 

obtain protection under these 
clauses?

 What  is the scope/effect  of the 
protection given by the clause?

 Whether triggering the force 
majeure or hardship clause will 
lead to any long-term 
disadvantages to your business, 
e.g., cash-flow problems.

 What is the mechanism to resolve 
disputes around whether the 
clause has been validly invoked?

 Collect documentary evidence: (i) 
in support of the occurrence of any 
force majeure event or hardship; 
(ii) as to how the force majeure 
event or hardship has caused 
interruption to the performance of 
the contract; and (iii) the ongoing 
impact of the force majeure event 
or hardship.

 Closely monitor the development 
of COVID-19.

Contacts

Consider the following options:

Review applicable insurance policies.

None of these remedies are straightforward to establish, and so the risk of unsuccessfully asserting these remedies should be 
carefully considered, especially given that doing so might put a party in breach of contract, thereby giving its counterparty a right to 
claim damages or terminate the contract.
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